Calls for the adoption of an Additional Protocol to the European Convention on
Introduction
During the drafting of the European Convention on Human Rights (ECHR), 1 it was not thought to be necessary to adopt a provision extending additional protection to persons belonging to minorities. Whilst acknowledging the potential benefits of an Additional Protocol on National Minorities, in particular the creation of justiciable minority rights standards within Europe, in this article it is argued that such a development may not be desirable, as an Additional Protocol on National Minorities has the potential to undermine the progress made by the AC-FCNM. Although the ECHR does not currently extend special protection to persons belonging to minorities, 9 this article submits that the ECtHR already has a number of tools at its disposal that would allow it to pursue the two pillars of minority rights protection, namely, the preservation of minority identity and equality and non-discrimination. 10 Yet, by affording States a wide margin of appreciation in cases concerning the preservation of minority identity under articles 8 and 9 ECHR, the ECtHR has not fully employed these tools to protect the identity of persons belonging to minorities. Furthermore, the ECtHR has been reluctant to utilise article 14 ECHR, the prohibition on discrimination, particularly on the grounds of "association with a national minority" and is loath to consider statistical evidence of widespread discrimination.
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As the ECtHR has hitherto failed to employ the tools at its disposal to protect persons belonging to national minorities, this article asserts that this approach is likely to continue even if an Additional Protocol on National Minorities is adopted. The
ECtHR's jurisprudence on minority issues has the potential to conflict with the work of the AC-FCNM. Therefore, possible alternative mechanisms that would facilitate the creation of justiciable minority rights standards within the Council of Europe warrant exploration. 12 First, the justifications given for the adoption of an Additional Protocol on National Minorities will be considered. Second, the extent to which an Additional Protocol on National Minorities would expand the substantive rights in the ECHR and, thus, enhance the ability of the ECtHR to protect the rights of persons belonging to national minorities will be examined. Third, the interpretation of analogous rights by the ECtHR and AC-FCNM will be compared, focusing on the right of persons belonging to religious minorities and travellers to preserve their identity and nondiscrimination in relation to travellers. This comparison will enable the identification of any divergence in the interpretation of similar rights by the two bodies. Finally, possible alternative mechanisms by which justiciable minority rights standards in Europe could be achieved will be identified.
The Justifications for an Additional Protocol on National Minorities
The 2011 Parliamentary Assembly 'Report on an Additional Protocol to the European Convention on Human Rights and National Minorities' ('2011 PACE Report') identifies a number of justifications for the adoption of an Additional Protocol on National Minorities. While a number of these justifications are legitimate, others appear to be based on misconceptions about the FCNM and the willingness of member States of the Council of Europe to accept binding minority rights standards.
Historically, member States of the Council of Europe have not supported the adoption of justiciable minority rights 13 or individual rights in the cultural field.
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This article does not intend to pit the ECtHR against the AC-FCNM but rather acknowledges that a large degree of divergence in the interpretation of analogous rights by these two bodies already exists and that this is unlikely to change following the adoption of an Additional Protocol on National Minorities. effective participation in public life. 21 Yet the formulation of the FCNM's binding provisions has been the subject of criticism. 22 The FCNM elaborates programmatic rights that establish "objectives which the Parties undertake to pursue". However, they are not "directly applicable" and "leave the States concerned a measure of discretion in the implementation of the objectives which they have undertaken to achieve". 23 Furthermore, the insertion of qualifications into a number of provisions, such as "as far as possible", "where appropriate" and "within the framework of their legal systems", arguably permits States a wider degree of discretion than is desirable. 24 As a result, the 2011 PACE Report asserts that "[b]ecause of its flexibility this legal instrument can be adapted to the situation of the states parties, but it is not incisive enough to afford effective protection to minorities". 25 An Additional Protocol on National Minorities has been asserted to be a panacea for the deficiencies of the FCNM.
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Nonetheless, Phillips has submitted that "it is widely accepted today that some of the 'weaknesses' in the language of the Framework Convention are in fact 'strengths' as practice has developed and civil society has become engaged". 
Substantive Differences: The Benefit of an Additional Protocol on National

Minorities
The ECHR does not contain minority specific standards and, notably, in G and E v.
Norway, the European Commission on Human Rights noted that "the Convention does not guarantee specific rights to minorities". 41 However, Scheinin submits that the purpose of minority rights protection is to ensure the equal application of human rights standards to persons belonging to minorities, rather than to afford additional rights. 42 Protocol on National Minorities, then a right to autonomy is likely to, at best, suffer from some of the same deficiencies as the rights contained in the FCNM and be nonself-executing, or, at worst, entirely omitted. In order to consider the likely impact of the adoption of an Additional Protocol on National Minorities, it is informative to examine the extent to which the ECtHR has utilised the tools available to it to guarantee the two pillars of minority rights protection; the preservation of minority identity and equality and non-discrimination.
Approaches to the Preservation of Minority Identity and Non-Discrimination -Divergence in Practice
Religious minorities and travellers, although not traditionally considered to be 'national minorities', are singled out for consideration in this section. Although the ECtHR has considered the rights of a number of 'national minorities' 56 it has only developed a comprehensive body of jurisprudence in respect of religious minorities and travellers. As the AC-FCNM has also considered the rights of these groups, this facilitates the consideration of the ECtHR's interpretation of the rights of persons belonging to minorities and the extent to which this aligns with the approach taken by the AC-FCNM. 57 The right of travellers to preserve their way of life and the right to manifest religion by wearing religious attire are of specific relevance to the preservation of minority identity, the first pillar of minority protection. Furthermore, The minorities considered, travellers and religious minorities, do not fall within the traditional understanding of "national minority". Historically the term "national minority" has been understood to imply a connection to a kin-State, "a larger nation already constituted in a state or in a federated entity within a federal state". 
The Rights of Religious Minorities to Preserve Their Identity
Article 9 ECHR and article 7 FCNM establish a right to freedom of religion, whereas article 8 FCNM establishes a specific right to manifest religion "and to establish religious institutions, organisations and associations". Article 9 ECHR is a general right and, thus, applies to wider society. However, this right is of particular relevance to the preservation of the identity of religious minorities, as historically the right of religious minorities to manifest their religion has been subject to restriction.
The ECtHR initially construed the margin of appreciation under article 9 extremely narrowly, as "freedom of thought, conscience and religion is one of the foundations of a 'democratic society'". 59 However, article 9(2), the limitation clause, has increasingly been employed by the ECtHR and, as a result, the margin of appreciation has become progressively more significant.
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The wearing of religious clothing has been widely accepted as a legitimate manifestation of religion, 61 and may form part of the identity of religious minorities.
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The ECtHR has considered the extent to which the right to wear religious clothing can be limited under article 9(2) in relation to teachers, students and pupils in State it is necessary to restrict the wearing of the hijab in order to guarantee gender equality. 75 The ECtHR has inferred a meaning to the hijab, which affirms a commonly held belief in Europe: "that the Qur'an and Islam are oppressive to women", rather than considering the applicants' motivations and the extent to which this presumption holds true. 76 Judge Tulkens, in her dissenting opinion in Şahin, thus, noted, "[i]t is not the Court's role to make an appraisal of this type -in this instance a unilateral and negative one -of a religion or religious practice, just as it is not its role to determine in a general and abstract way the signification of wearing the headscarf or to impose its viewpoint on the applicant". 77 By basing its decision on the presumption that the hijab is contrary to gender equality, rather than the specific circumstances of the applicant, the ECtHR, in these cases, has failed to consider the proportionality of the restriction placed on the applicant's right to manifest religion, In SAS v. France, the ECtHR accepted that the blanket ban placed on covering the face in public did not constitute a violation of article 9 ECHR as it pursued the legitimate aim of "respect for the minimum requirements of life in society" or "living together". 81 In particular, the ECtHR accepted that the practice of wearing the burqa or niqab was "deemed incompatible, in French society, with the ground rules of social communication and more broadly the requirements of 'living together'". However, an
Islamophobic undercurrent in the debates that preceded the adoption of the law was noted by the ECtHR. 82 Additionally, it stressed that the State had an obligation to encourage tolerance, whereas "a legislative process of this kind takes the risk of contributing to the consolidation of the stereotypes which affect certain categories of the population and of encouraging the expression of intolerance". 83 Despite these not inconsiderable concerns, the ECtHR permitted France a wide margin of appreciation as the law in question had been adopted following a democratic process. Although the case of Şahin concerned restrictions on the hijab in Turkey, a Muslim-majority state, the wearing of the headscarf is a minority practice that has been subject to restriction on the basis of State secularism and the concerns of the majority.
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Şahin v. Turkey, supra note 61, Judge Tulkens Dissenting Opinion para. 5.
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SAS v. France marks a significant departure from the ECtHR's jurisprudence in the hijab cases. In the context of the French 'burqa ban', the ECtHR held that 'a State Party cannot invoke gender equality in order to ban a practice that is defended by women'. Yet, this apparent shift in approach may also be explained by the disproportionate nature of the blanket ban in this case and it is yet to be seen if the ECtHR will continue with this improved line of reasoning. SAS v. France supra note 68, para. 119.
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Ibid., para. 154-55. remains the task of the Court to protect small minorities against disproportionate interferences". 85 The concept of 'living together', which allows the majority to dictate the terms of co-existence, pursues a distinctly assimilationist agenda. 86 By accepting the 'living together' rationale, the ECtHR elevated the concerns of the majority above the concrete rights of a minority.
Similarly, in Dogru v. France, in the context of restrictions placed on the wearing of the hijab in State schools in order to uphold the principle of secularism, the ECtHR established "in France… secularism is a constitutional principle, and a founding principle of the Republic, to which the entire population adheres and the protection of which appears to be of prime importance". 87 The ECtHR indicated that those who dissent from the established consensus may not be able to benefit from the right to manifest religion. 88 In accordance with article 9(2) ECHR, restrictions on the right to manifest religion must be "necessary in a democratic society". Yet, the ECtHR has not, in fact, considered whether the applicants in these cases posed a sufficient threat to the constitutional principle of secularism to justify a restriction of their right to manifest religion. The AC-FCNM has considered the wearing of religious attire under articles 7 and 8 FCNM. It has expressed concern at intolerance of Muslims wearing the hijab, noting in particular that such hostility is not only discriminatory 92 but also, has the potential to infringe the right to manifest religion. 93 The most detailed consideration by the AC-FCNM concerned a proposed restriction on the wearing of the niqab in British schools, justified by the State on the grounds of security. 94 In noting the importance of allowing minorities to wear religious clothing, the AC-FCNM expressed concern that new guidance relating to school uniforms may lead to the banning of the niqab in schools and the restriction of the right to manifest religion.
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The AC-FCNM recommended that educational authorities and schools consult religious minorities, "when decisions are taken or policies adopted which may affect the rights of minority ethnic pupils to manifest their religion and/or belief at school". 96 The government of the United Kingdom rebutted the concerns of the AC-FCNM, 97 highlighting the potential for the aspirational rights in the FCNM to facilitate the preservation of minority identity.
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The approach hinted at in the AC-FCNM's Second Opinion on the United Kingdom indicates the potential for divergence between the approaches of the AC-FCNM and ECtHR to the right to manifest religion by wearing religious attire. of minority identity. This raises concerns that the ECtHR would allow States a similarly wide margin of appreciation to limit the rights contained in an Additional Protocol on National Minorities and, thereby, undermine the progressive stance previously taken by the AC-FCNM when interpreting analogous rights. In contrast to the ECtHR, the AC-FCNM has required that States evidence that measures that restrict the rights of minorities are justified and have only been adopted following consultation with affected groups.
Although the ECtHR in
The Right of Travellers to Preserve their Way of Life
The AC-FCNM has considered the right of travellers to maintain their itinerant way of life under article 5 FCNM, which provides that "[t]he parties undertake to promote the conditions necessary for persons belonging to national minorities to maintain and develop their culture, and to preserve the essential elements of their identity …".
Although the ECHR does not contain a comparable right, the ECtHR has recognised that article 8 ECHR protects the right of travellers to preserve their itinerant lifestyle:
"since the traditional Gypsy lifestyle involved living in caravans and travelling, the applicant's 'private life' and 'family life' were also concerned". 105 applicant. 107 However, the ECtHR also recognised that the State had a wide margin of appreciation in planning matters. 108 As "proper regard was had to the applicant's predicament both under the terms of the regulatory framework, which contained adequate procedural safeguards protecting her interest under Article 8 (art. 8), and by the responsible planning authorities when exercising their discretion in relation to the particular circumstances of her case", 109 the ECtHR found that the case did not disclose a violation of article 8 ECHR.
By permitting the United Kingdom a wide margin of appreciation, it is arguable that the ECtHR did not fully consider the proportionality of the interference with the applicant's right. Specifically, Judge Repik, in a partly dissenting judgment, expressed concern that "the Court … has not taken into account all the relevant matters … and was too hasty in invoking the margin of appreciation left to the State". 110 In contrast to the majority, the dissenting judgments in Buckley did not accept the State's assertion that alternative stopping sites were suitable 111 and stressed that government policy should not automatically override the applicant's rights. 112 Of particular concern is the failure of the ECtHR to fully assess the legitimacy 
. [T]he concentration of gypsy sites in Willingham has
reached the desirable maximum and I do not consider that the overall need for sites should, in this case, outweigh the planning objections".
Sandland has submitted that "[f]ormal and structured regimes to limit the numbers of any other racial group in a given area on the basis that their presence, as outsiders, is objected to by the local community, would clearly be discriminatory and unjustified, if not unthinkable". 114 The ECtHR was willing to subordinate the rights of the applicant despite the lack of appropriate authorised spaces, 115 and the apparent discriminatory attitudes displayed during the planning process. Similarly to the cases concerning religious minorities, the ECtHR was willing to defer to the "mere worries and fears" of the majority, rather than affording priority to rights. 121 Had the majority in the ECtHR considered the proportionality of the restriction on the applicant's rights, in particular, the legitimacy of restriction, the validity of the State's arguments and the likely impact of the interference on the enjoyment of Convention rights, it may have found that the State had not acted reasonably. Indeed, in his dissenting opinion, Judge Bonello asserted that "a public authority which is in breach of its legal obligations should not be allowed to plead that it is acting 'in accordance with the law'". 122 By accepting that the State has a wide margin of appreciation in cases concerning the way of life of travellers, the ECtHR failed to carry out proportionality analysis. Thus, although the ECtHR has accepted that article 8 ECHR affords protection to the way of life of travellers, by allowing States a wide margin of appreciation, the ECtHR has effectively denied the applicants "a practical and effective opportunity" to exercise this right. 123 The assertions of the State have been prioritised by the ECtHR over the protection of the article 8 ECHR right of members of a minority, contrary to the principle of priority to rights.
It has been suggested that in Connors v. United Kingdom, 124 the ECtHR departed from its earlier decisions concerning travellers, by finding a violation of article 8 ECHR in a case concerning the eviction of the applicant from a local authority run traveller site. 125 Referring back to its jurisprudence in Buckley and
Chapman, the ECtHR noted that "[i]t would rather appear that the situation in
England as it has developed, for which the authorities must take some responsibility, places considerable obstacles in the way of gypsies pursuing an actively nomadic lifestyle while at the same time excluding from procedural protection those who decide to take up a more settled lifestyle". 126 However, the ECtHR distinguished between Connors, on the one hand, and
Buckley and Chapman, on the other hand, as Connors "is not concerned with matters of general planning or economic policy but with the much narrower issues of the policy of procedural protection for a particular category of persons". 127 Specifically, the seriousness of the interference and the failure of the State to provide reasons for the applicant's eviction led to the finding of a violation. 128 The ECtHR compared the situation of Connors with others in an objectively similar situation and noted that "such problems also occur on local authority housing estates and other mobile home sites and in those cases the authorities make use of a different range of powers and may only proceed to evict subject to independent court review of the justification for the measure". 129 Thus, as Connors had been subject to a different procedure than nontravellers living in local authority sites, whereas Buckley and Chapman were subject to the same planning restrictions as the majority, the cases are not directly comparable.
Nonetheless, the Connors decision is encouraging for a number of reasons.
The ECtHR more generally recognised that the accommodation of the way of life of travellers in the UK was insufficient, citing both the failure of local authorities to adopt written gypsy/traveller accommodation policies and, referring to Chapman, "there are no special allowances made for gypsies in the planning criteria applied by local authorities". 130 Nonetheless, to date, the level of protection of the way of life of travellers under the ECHR has been insufficient to facilitate the preservation of their identity, in the absence of a particularly serious interference with article 8 ECHR.
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In contrast to the approach of the ECtHR, under article 5 FCNM the AC-FCNM has repeatedly expressed concern at the lack of provision of legal stopping FCNM recognised the impact this has on the ability of such groups to preserve their identity: "this has contributed to many Roma / Gypsies and Irish Travellers having to
give up their travelling life-style". 133 In addition to the lack of stopping sites, the AC-FCNM also noted that "a range of legislative and administrative measures have the effect of inhibiting nomadism and effectively denying travellers the right to maintain and preserve or develop one of the important elements of their culture and identity, namely travelling". 134 Therefore, in contrast to the ECtHR in Buckley and Chapman, the AC-FCNM has recognised that planning laws are not necessarily neutral measures and may in fact favour the cultural practices of the majority.
In 2011, the AC-FCNM expressed "deep concern" at the insufficient provision of stopping places for travellers in the UK as "[i]n all of the regions that the Advisory Committee visited, it found out that resistance by local authorities, reflecting also attitudes in the majority population, is a major obstacle to the provision of new sites
and that, where a need to provide sites has been identified, the authorities often do not take steps to meet this need". 135 The AC-FCNM inadvertently highlighted the danger of the ECtHR's wide margin of appreciation in planning matters. Local authorities are political bodies and as a result their decisions may be influenced by the prejudice of the majority. Consequently, the AC-FCNM required that "training should be offered to local authorities on the specific needs of Gypsies and Travellers so as to develop awareness and leadership at local level on these issues".
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The deference of the ECtHR to the margin of appreciation of States parties has led to differing results under the monitoring processes of the ECHR and FCNM.
Again, the nature of the rights contained in the two instruments to some extent explains this divergence. The approach of the ECtHR has the potential to lead to a minimalist interpretation of the rights contained in an Additional Protocol on National
Minorities, 137 and undermine the work of the AC-FCNM, which has consistently encouraged States to take steps to achieve the aspirational rights contained in the FCNM. While the approach of the ECtHR superficially recognises the vulnerability of travellers to rights violations, it does not recognise that the structures in place inherently favour the majority's way of life and that additional protection may be needed in order to ensure that persons belonging to minorities are able to exercise their rights on equal terms with the majority.
Non-Discrimination and the Protection of Travellers
The second pillar of minority rights protection, equality and non-discrimination, is embodied in article 4 FCNM, article 14 ECHR and Additional Protocol 12 to the ECHR. 138 Both article 14 ECHR and Protocol 12 ECHR prohibit discrimination on the grounds of "association with a national minority" and, thus, further evidence that the ECtHR already has some of the tools necessary to protect persons belonging to national minorities. However, this ground of discrimination has generally been avoided by the ECtHR, which has preferred to decide cases on the grounds of "race"
or "religion" 139 .
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Article 14 ECHR and Protocol 12 ECHR have been used successfully to protect the rights of persons belonging to minorities. 141 However, the ECtHR has historically been hesitant to utilise non-discrimination in cases concerning travellers, even when violations of substantive Convention rights have been found. 142 As noted above, the ECtHR has recognised that travellers are vulnerable to rights violations and that there may be a need to accommodate their way of life within "the relevant regulatory planning framework". 143 This conforms with established ECtHR case law, as "[t]he right not to be discriminated against ... is also violated when States without an objective and reasonable justification fail to treat differently persons whose situations are significantly different". 144 Yet, in practice the ECtHR has not considered whether cases concerning the way of life of travellers disclosed a violation of article 14 ECHR in conjunction with article 8 ECHR. This approach led Judge Lohmus in his Partly Dissenting Opinion in
Buckley to complain that "[i]t may not be enough to prevent discrimination so that members of minority groups receive equal treatment under the law. In order to establish equality in fact, different treatment may be necessary to preserve their special cultural heritage". 145 This aligns with the approach suggested by the AC-FCNM: "The authorities should in particular raise awareness that developing special measures to improve the situation of Gypsies and Travellers should not be considered as discriminating the majority population". 146 Notably, in relation to Buckley, what is deemed 'necessary in a democratic society' and the 'tyranny of the majority'". 147 Even in Connors, despite recognising that the applicant had been treated differently to those in a directly comparable position, the ECtHR declined to consider whether the case disclosed a violation of article 14 ECHR. 148 The approach of the ECtHR contrasts with the approach of the AC-FCNM, which has expressed concern about discrimination against travellers in the UK, and the failure to provide adequate stopping sites under article 4 FCNM. 149 Thus, while the ECHR contains a prohibition on discrimination, this has not been utilised by the ECtHR in situations that have been recognised as discriminatory by the AC-FCNM.
The failure of the ECtHR to find discrimination in cases concerning widespread discrimination against travellers, have been attributed in part to the ECtHR's self-imposed 'beyond reasonable doubt' test. 150 The 'beyond reasonable doubt' test makes it virtually impossible for persons belonging to minorities to establish discrimination in the absence of conclusive evidence of discriminatory intent, despite evidence that breaches of substantive rights contain a raciallyaggravated element. 151 However, the ECtHR has also historically expressed an unwillingness to consider statistical evidence of widespread discrimination. 152 While this position has shifted, 153 such evidence must be undisputed and official. on Roma women were not of an accidental nature, but relics of a longstanding attitude towards the Roma minority in Slovakia".
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As the ECtHR did not accept that forced sterilisations primarily impacted Roma women, it was not able to find a violation of article 14 ECHR in the absence of an explicit admission from the State Party that a discriminatory policy existed.
Again the AC-FCNM had previously expressed concern, under article 4 FCNM, about "de facto discrimination against Roma women in health care facilities, including allegations of sterilisation of Roma women without their prior free and informed consent". 167 Specifically, the AC-FCNM recognised that despite legislative moves to remedy the situation that "the legislative provisions in question have not been consistently applied in practice", 168 and the State was entreated to provide appropriate training for Medical staff to ensure that free, prior and informed consent was gathered from Roma women prior to sterilisation. 169 Furthermore, both the HRC and the Committee on the Elimination of Racial Discrimination (CERD) had also expressed concern about the forced sterilisation of Roma women in Slovakia. 170 In particular, the CERD highlighted that the practice raised questions of intersectional discrimination on the grounds of both race and gender.
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Despite the concern expressed by the AC-FCNM and UN human rights bodies about the forced sterilisation of Roma women, by placing the burden of proof on the victims of rights violations to evidence discrimination, the ECtHR has made discrimination virtually impossible to prove. As suggested by Möschel, it would appear to be appropriate to shift "the burden of proving that event was not ethnically induced to the government 'when a member of a disadvantaged minority group suffers harm in an environment where racial tensions are high and impunity of State offenders is epidemic'". 172 The current approach adopted by the ECtHR does not serve to protect persons belonging to minorities from discriminatory practices and highlights that the ECtHR has not utilised the tools available to it to guarantee Convention rights for national minorities.
Differing Approaches to Analogous Rights?
The Minorities to be adopted, it is likely that the ECtHR would interpret minority rights standards more restrictively than the AC-FCNM. This would lead to inconsistent standards and has the potential to undermine the progress made by the AC-FCNM towards fleshing out the content of the programmatic rights contained in the FCNM.
Notably, the liberal interpretation of the term 'national minority' adopted by the AC-FCNM is unlikely to be adopted by the has the potential to undermine the protection available under the FCNM.
The Way Forward
The FCNM does not contain justiciable rights and the programmatic and qualified nature of the rights contained in the FCNM has been the source of concern. However, as considered above, the ECtHR is frequently aware of the context of minority claims in cases concerning the preservation of minority identity and discrimination. In Chapman, the ECtHR acknowledged "an emerging international consensus … recognising the special needs of minorities". 182 Furthermore, the ECtHR has also referred to the work of the AC-FCNM in cases raising minority concerns. ICCPR. 185 Thus, it may be preferable to seek a solution to the problem of justiciable minority rights standards in Europe away from the framework of the ECHR.
Drzewicki has submitted that a collective complaints model under the FCNM may be a more suitable mechanism for upholding the rights of persons belonging to minorities, than the individual complaints model utilised under the ECHR. 186 This would require the reform of the monitoring mechanism of the FCNM and potentially the rights contained in the FCNM itself. It has been argued that the programmatic nature of the rights contained in the FCNM may inhibit them from being justiciable. 187 However, a number of these rights, not least freedom of religion, freedom of expression and freedom of association are comparable to justiciable human rights standards. 188 Furthermore, while the rights contained in the FCNM may currently lack sufficient "legal maturity", 189 this may change over time. The progressive rights contained in the International Covenant on Economic, Social and Cultural Rights (ICESCR) 190 were until recently, not thought to be justiciable. While it has been possible to adopt a monitoring mechanism under the ICESCR, 191 it is yet to be seen how effective this mechanism will be in practice. Nonetheless, lessons can potentially be learnt from the ICESCR in this respect.
Another alternative would be the adoption of an Additional Protocol to the FCNM establishing both a monitoring mechanism and corresponding justiciable minimum standards to bolster the programmatic rights contained in the FCNM. This could be modelled on the proposed Additional Protocol to the ECHR on National
Minorities and would complement the rights contained in the FCNM. 192 As proposed by PACE, justiciable minimum standards should include the right to self-identify as a member of a national minority, the right to cultural identity and cultural autonomy and the right to use a minority language in private and public. 193 Additionally, the two pillars of minority rights protection must also be included: the right to nondiscrimination and equality and the right to maintain and develop the religious, linguistic and cultural identity of the minority.
By establishing justiciable minority rights standards, in addition to a monitoring mechanism within the framework of the FCNM, this alternative would avoid the problem of the justiciability of the programmatic rights contained in the There are no obvious answers to the quest for justiciable minority rights standards. The dangers associated with the adoption of an Additional Protocol to the ECHR on National Minorities outweigh the benefits. However, a number of other possibilities exist that warrant further exploration before the project is entirely dismissed.
192 PACE Report, supra note 8, p. 45. 193 Ibid. A broader right to autonomy as recommended in the PACE report has been omitted due to the recognised difficulties. 194 The author would like to thank Steven Wheatley for drawing this to her attention.
Conclusion
When critiquing the then, newly adopted FCNM, Alfredsson submitted "[m]argins of appreciation, cultural particularities or similar consideration must not result in discriminatory treatment against significant parts of State populations". 195 It is now to be feared this this would be the result of the adoption of an Additional Protocol on National Minorities.
Although the ECtHR has emphasised that the ECHR does not currently extend special protection to persons belonging to minorities, 196 this article has evidenced that the ECtHR already has many of the tools necessary to safeguard the two pillars of minority rights protection. Yet, the ECtHR's decisions in cases concerning the rights of persons belonging to minorities under articles 8, 9 and 14 ECHR indicate that it may not be willing to fully utilise these tools. Notably, a divergence in the approach of the ECtHR and the AC-FCNM in respect of comparable rights can be observed in relation to the preservation of the way of life of travellers and the right to manifest religion by religious minorities. Despite recognising the vulnerability of minorities to rights violations, the ECtHR has afforded States a wide margin of appreciation under articles 8 and 9 ECHR. Furthermore, the ECtHR has failed to recognise evidence of widespread discrimination against travellers. In all instances the AC-FCNM had raised concerns over the treatment of the minorities concerned. As noted by Gilbert "[t]here is no straightforward way to ensure that the rights of national minorities and persons belonging to national minorities will be appropriately addressed by the European Court of Human Rights". 197 Nonetheless, it is clear that further cooperation between the AC-FCNM and the ECtHR would be beneficial, if the human rights of persons belonging to national minorities are to be secured.
It appears that an Additional Protocol on National Minorities may not be desirable if the rights of persons belonging to national minorities are to be guaranteed in Europe. There is no reason to believe that the approach of the ECtHR to the rights of minorities would change following the adoption of an Additional Protocol on National Minorities. Consequently, it is to be feared that an Additional Protocol on 195 Alfredsson, supra note 6, p. 303. 196 G. and E. v. Norway, supra note 9, p. 35; Noack and Others v. Germany supra note 9. 197 Gilbert, supra note 39, p. 199.
